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RECENT IMPORTANT DECISIONS. 



Appeai, and Error — Meaning of "Person Aggrieved." — A statute limits 
the right of appeal, from an order denying the application for appointment 
of a guardian for an insane person, to certain specified officials and to any 
"person aggrieved" by the determination of the court. (Wis. St. 1898, 
§ 4031). A nonresident sister, the next of kin of an alleged incompetent, 
applied to the county court for the appointment of a guardian, which applica- 
tion was granted. The circuit court reversed the county court's decision. 
Appeal was then taken by the petitioner to the supreme court, where, upon 
motion by the alleged incompetent to dismiss the appeal on the ground that 
the petitioner had no interest and was not a person "aggrieved," it was held 
that mere affront to desire or sentimental interest, not amounting to a 
determination adversely affecting the legal rights of a petitioner, was insuffi- 
cient to make her a "person aggrieved" within the meaning of the statute: 
the nonresident sister of an alleged incompetent, having no legal rights to the 
control of, nor any right to the support of the incompetent, as well as no 
rights in her property while the incompetent is living, has no capacity to appeal 
from a decree dismissing the petition for appointment of a guardian. Sanborn 
v. Carpenter (1909), — Wis. — , 123 N. W. 144. 

The court cites Amy v. Bazille, 81 Minn. 370, 84 N. W. 120; Studabaker 
v. Markley, 7 Ind. App. 368, 34 N. E. 606 ; Hamilton v. Probate Court, 9 R. I. 
204 ; Nimblet v. Chaffee, 24 Vt. 628. The reasoning of the court was that the 
statutes show "a marked distinction as to the conditions and persons that may 
•originally arouse the duty of a county court to inquire into competency and 
those which may justify attack on its decisions and thereby greatly enhance 
and aggravate the injury to the subject of the charge by multiplication of 
litigation and expense." In the case of Merrill v. Merrill, 134 Wis. 395, 
114 N. W. 784, it was held that a son, resident in this state, and charged by 
law with the duty of supporting his father was a "person aggrieved" by an 
order refusing the appointment of a guardian. Though the case went no 
further, yet it considered favorably the contention that one, upon whom 
devolved the duty of supporting the incompetent, ought to have the right 
of appeal. This case was distinguished from the principal case in that the son 
has a right presently existing, but a mere heir apparent has only a "conjectural 
■expectancy." 

Bankruptcy — Dower Rights of Bankrupt's Wife. — A wife commenced 
suit in a Missouri state court to have her right of dower in her husband's 
property adjudged. The husband's trustee in bankruptcy asked for an 
injunction restraining the prosecution of the suit, on the ground that by the 
laws of the plaintiff's domicile (Kansas) the wife had no dower, and under 
Bankruptcy Act, July 1, 1898, C. 541, § 8a, 30 Stat. 549 (U. S. Comp. St. 1901, 
P- 3425)> providing that "in case of death the widow and children shall 
be entitled to all rights of dower and allowances fixed by the laws of the state 
of the bankrupt's residence," the lex domicilii instead of the lex situs should 
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control. Held, (i) that such provision applied only in case of the bankrupt's 
death, (2) that if applied to a wife's inchoate right of dower the provision 
would be unconstitutional, and (3) that the principle of allowing the lex 
situs to control the admeasurement of dower was not a violation of the con- 
stitutional provision requiring Bankruptcy Acts to be uniform throughout 
the United States. Thomas v. Woods et al. (1909), — C. C. A., 8th Cir. — , 
173 Fed. 585. 

The first holding seems reasonably clear from the language of the section, 
but the constitutional question suggested is more difficult. It has long been 
held that the constitutional requirement that Bankruptcy Acts shall be uniform 
does not affect the admeasurement of dower. Darling v. Berry, 13 Fed. 659, 
nor the bankrupt's exemptions where Congress has not legislated upon the 
subject. Hanover National Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 857,. 
46 L. Ed. 1 1 13. And it is equally well settled that the right to dower is 
determined by the lex situs. Jennings v. Jennings, 21 Oh. St. 56, Atkinson- 
v. Staigg, 13 R. I. 725. The power of Congress to make a different rule 
apply is exceedingly doubtful. A wife's right to dower, even though inchoate, 
is none the less her property, and forms no part of the bankrupt's estate. The 
right to control its admeasurement seems, therefore, not a necessary part of a 
Bankruptcy Act, and hence not within the power of Congress. 

Bankruptcy— Mechanic's Lien — Set-off.— A building contractor had 
contracted to put up a building upon certain realty, but became bankrupt 
before the building was paid for by the owner. After the contractor had been 
adjudged a bankrupt, the owner paid certain sub-contractors the amount of 
their claims against the principal contractor in order to discharge a mechanic's 
lien against the property, created by the statutes of Pennsylvania. In a suit 
by the bankrupt's trustee against the owner for the contract price of the 
building the defendant sought to have these claims set off against the 
plaintiff's demand, under Bankruptcy Act July 1, 1898, c. 541, § 68, 30 Stat. 565 
(U. S. Comp. St. 1901, p. 3450), which provides that (a) "In all cases of 
mutual debts or mutual credits between the estate of the bankrupt and a 
creditor the account shall be stated and one debt shall be set off against 
the other, and the balance only shall be allowed and paid, (b) A set-off or 
counterclaim shall not be allowed in favor of any debtor of the bankrupt 
which is not provable against the estate * * *" On behalf of the trustee it 
was contended that the defendant's expenditures in discharging the liens 
were not "provable" at the time of filing the petition, because the defendant's 
liability to such sub-contractors was merely contingent, and could not have 
been proved against the estate of the bankrupt when he made the payments. 
Held, that the payments could be set off against the amount due on the 
contract. Wagner v. Burnham (1909), — Pa. — , 73 Atl. 990. 

The right of a surety to set off payments made upon his principal's debt 
is well recognized. In re Dillon, 100 Fed. 627. In the principal case it is 
observed that the defendant is in effect a statutory surety, and therefore his 
right to set off ought to be the same. Whether such a debt is "provable" 
within the meaning of § 68 supra is more difficult. In Morgan v. Wordell, 17S 



